
IN THE DISTRICT COURT OF APPEAL 

OF THE STATE OF FLORIDA, FIRST DISTRICT 

 

HONORABLE RICK SCOTT,  

in his official capacity as  

Governor of the State of Florida;  

and KEN DETZNER, in his official                  Case No.: 1D18-2387 

capacity as Secretary of State                   L.T. Case No.: 37-2018-CA-1039  

   

 Appellants,      

v. 

 

DAVID P. TROTTI 

 

 Appellee. 

________________________________/ 

 

APPELLANTS’ RESPONSE IN OPPOSITION TO APPELLEE’S 

SUGGESTION FOR CERTIFICATION OF APPEAL  

TO FLORIDA SUPREME COURT 

 

This Court should deny Appellee’s Suggestion for Certification of Appeal to 

Florida Supreme Court (“Suggestion”) because the Suggestion fails to demonstrate 

that this appeal from a trial court’s preliminary injunction order is of “great public 

importance” or that it requires “immediate resolution” by the Florida Supreme 

Court. Fla. R. App. P. 9.125. 

ARGUMENT 

“The District Courts of Appeal were never intended to be intermediate 

courts. It was the intention of the framers of the constitutional amendment which 

created the District Courts that the decision of those courts would, in most cases, 

be final and absolute.” Johns v. Wainwright, 253 So. 2d 873, 874 (Fla. 1971); see 
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also Bunkley v. State, 882 So. 2d 890 (Fla. 2004) (Wells, J. concurring) (“The 

paramount effect of the 1980 amendment to article V of the Florida Constitution 

was to again restructure the Supreme Court’s appellate jurisdiction so that in most 

cases the district courts were final appellate courts”).  

The Florida Constitution accordingly limits “pass-through” jurisdiction of 

trial court orders to cases that are certified by the district court of appeal to “require 

immediate resolution by the supreme court,” either because they are of “great 

public importance” or because they would “have a great effect on the proper 

administration of justice throughout the state.” Art. V, § 3(b)(5), Fla. Const. Pass-

through certification under Rule of Appellate Procedure 9.125 thus “should be 

rare,” Fla. Dep’t of Agr. & Consumer Servs. v. Haire, 832 So. 2d 778, 781 (Fla. 

4th DCA 2002), and is reserved for “a handful of very exceptional appeals.” State 

v. Adkins, 71 So. 3d 184, 185 n.1 (Fla. 2d DCA 2011). This case is not of such an 

exceptional nature to escape the rule. 

Contrary to Appellee’s Suggestion, this case fails to present an issue of great 

public importance requiring immediate resolution by the Florida Supreme Court. 

Appellee claims that this appeal is of great public importance because it “concerns 

the Constitution’s express provision embodied in art. V Section 10(b)(1), Fla. 

Const. which preserved the election of circuit judges to the people.” Suggestion at 

3. But this, without more, provides no justification for the Appellee to circumvent 
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this Court. The district courts of appeal routinely consider cases raising 

constitutional questions—including questions closely related to Appellee’s claims 

in this case—and typically serve as the courts of last resort for those cases. See 

Art. V, § 3(b)(3), Fla. Const. (giving Supreme Court discretionary jurisdiction over 

“any decision of a district court of appeal that expressly declares valid a state 

statute, or that expressly construes a provision of the state or federal constitution”). 

Nor do the specific constitutional claims raised by Appellee in this case rise 

to the level of “great public importance” requiring “immediate resolution by the 

supreme court.” The underlying action involves Appellee’s claim that a vacancy 

caused by the resignation of a circuit judge in the Fourth Judicial Circuit should be 

filled by election rather than gubernatorial appointment. As it happens, that precise 

claim was presented to this Court—by the same plaintiff, David Trotti—less than 

four years ago in Trotti v. Detzner, 147 So. 3d 641 (Fla. 1st DCA 2014) (“Trotti 

I”). In a thorough and well-reasoned opinion, this Court rejected Mr. Trotti’s 

arguments by applying the plain language of the Florida Constitution and 

applicable precedents. Following this Court’s decision in Trotti I, discretionary 

review was sought in the Florida Supreme Court—which declined to accept 

jurisdiction. Trotti v. Detzner, 157 So. 3d 1051 (Fla. 2014). As it did before, this 

Court is more than capable of resolving Appellee’s claims. 
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In the face of clear judicial precedent adverse to his claims, Appellee’s 

Suggestion relies on an attorney’s comments contained in a newspaper article and 

dicta from two concurring opinions to the Florida Supreme Court’s unpublished 

order in Pincket v. Detzner, 2016 WL 3127704 (June 3, 2016). The former is 

plainly entitled to no weight. And the Appellee’s reliance on unpublished 

concurring opinions only highlights that the trial court’s order on appeal could be 

reversed by this Court on grounds that do not even implicate the underlying 

constitutional claim—further diminishing any argument that certification of this 

case for review by the Florida Supreme Court is warranted. 

In the Preliminary Injunction Order under review in this appeal, the trial 

court found that Plaintiff was likely to succeed on the merits of his case, in part, 

because of the concurring opinions of Justices Pariente and Lewis to the Supreme 

Court’s unpublished opinion in Pincket. See App. to Appellants’ Motion for 

Review of Order Vacating Automatic Stay and Request for Expedited Treatment at 

151. During the oral pronouncement of his ruling, the trial judge was explicit: 

I do think I’m controlled by the Supreme Court’s June 2016 opinion 

in the Pincket case….the language of four of the justices made it 

clear that they believe Trotti, as I interpret it, was wrongly decided, 

and they believe Spector should control in a case like this. App. 135. 

 

********** 

 

I just want to make it real clear to everybody that, in granting this 

injunction, I’m doing it because of the way I read Pincket. App. 136. 
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Thus, this appeal could be resolved on the narrow issue of whether the 

circuit court was required to follow this Court’s precedent in Trotti I, or instead, 

whether the separate concurring opinions in Pincket I constituted a basis for 

disregarding this Court’s precedent. See, e.g., Stanfill v. State, 384 So. 2d 141, 143 

(Fla. 1980) (“The decisions of the district courts of appeal represent the law of 

Florida unless and until they are overruled by this [Florida Supreme] Court”); 

Miller v. State, 980 So. 2d 1092, 1094 (Fla. 2d DCA 2008) (“instruct[ing] the trial 

court that concurring opinions are not considered precedent” and that “[o]nly the 

written, majority opinion of an appellate court has precedential value”); Gawker 

Media, LLC v. Bollea, 170 So. 3d 125, 133 (Fla. 2d DCA 2015) (noting 

unpublished opinion has no precedential value) (citing Citizens Prop. Ins. Corp. v. 

Ashe, 50 So. 3d 645, 651 n.3 (Fla. 1st DCA 2010)).  

The trial court’s order on appeal also granted relief implicating the 

constitutional obligations of non-parties—yet another potential ground for reversal 

unrelated to the merits of the underlying claim that would not implicate any matter 

of “great public importance” requiring “immediate resolution” by the Florida 

Supreme Court.  

CONCLUSION 

Appellee’s Suggestion for Certification of Appeal to Florida Supreme Court 

should be denied. 
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Respectfully submitted, 

/s/ Daniel E. Nordby__________ 

DANIEL E. NORDBY (FBN 14588) 

General Counsel  

MEREDITH L. SASSO (FBN 58189) 

Chief Deputy General Counsel 

EXECUTIVE OFFICE OF THE GOVERNOR 

The Capitol, PL-05 

Tallahassee, Florida 32399-0001 

(850) 717-9310 

Daniel.Nordby@eog.myflorida.com 

Meredith.Sasso@eog.myflorida.com 

 

Counsel for Governor Scott 

/s/ David A. Fugett  __ 

DAVID A. FUGETT (FBN 835935) 

General Counsel 

JESSE DYER (FBN 0114593) 

Assistant General Counsel 

FLORIDA DEPARTMENT OF STATE 

R.A. Gray Building, Suite 100 

500 South Bronough Street 

Tallahassee, Florida 32399-0250 

Phone: (850) 245-6536 

Fax: (850) 245-6127 

david.fugett@dos.myflorida.com 

jesse.dyer@dos.myflorida.com 

 

Counsel for the Secretary of 

State 
 

CERTIFICATE OF SERVICE 
 

  I HEREBY CERTIFY that on June 13, 2018, a true copy of the foregoing has 

been served via email on the following counsel of record: 

Nick James 

2980 Hartley Road 

Jacksonville, Florida 32257 

nick@nickjameslaw.com 

 

Robert Slama 

6817 Southpoint Parkway, Suite 2504 

Jacksonville, Florida 32216 

support@RobertJSlamaPA.com 

 

David Trotti 

1542 Glengarry Road 

Jacksonville, Florida 32207 

david@dptrottilaw.com 

/s/ Daniel E. Nordby   

Attorney 


